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 1.  TIME:  8:30   CASE#: MSC14-00504 
CASE NAME: NRG RENEW LLC V SUNPOWER CORPO 
HEARING ON MOTION TO/FOR TO QUASH OR FOR PROTECTIVE ORDER RE 
DEPO FILED BY SUNPOWER CORPORATION, SYSTEMS 
* TENTATIVE RULING: * 
 
This motion is off calendar pursuant to the parties’ stipulation. 

  

  
 2.  TIME:  8:30   CASE#: MSC14-01376 
CASE NAME: ROMO VS. THE PEASANT & THE PEA 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACT. 
STLMNT FILED BY GUADALUPE ROMO, JOSE LUIS HERRERA, FRANCESCA 
* TENTATIVE RULING: * 
 
The parties are to appear to establish a schedule for further proceedings.  They may appear by 
telephone. 

  

 3.  TIME:  8:30   CASE#: MSC15-00004 
CASE NAME: GAVIOLA VS. PULTE HOME 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE FILED BY ST. PAUL 
MERCURY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Proposed intervenor St. Paul Mercury Insurance Company’s (“Travelers”) motion for leave to 
intervene (the “Motion”) is denied.  

Travelers asserts that intervention is required under Code of Civil Procedure (“CCP”) § 387(b), 
which provides, in relevant part: 

[I]f the person seeking intervention claims an interest relating to the property or 
transaction which is the subject of the action and that person is so situated that 
the disposition of the action may as a practical matter impair or impede that 
person’s ability to protect that interest, unless that person’s interest is adequately 
represented by existing parties, the court shall, upon timely application, permit 
that person to intervene. 

Thus, for the Motion to be granted under CCP § 387(b), Travelers must establish (1) that 
it claims an interest relating to the property or transaction which is the subject of the 
action; (2) Travelers is situated such that the disposition of the action may as a practical 
matter impair or impede its ability to protected its claimed interest; and (3) no existing 
party adequately represents the claimed interest. 

Relevant Facts 
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Briefly, Pulte Home Corporation (“Pulte”) was responsible for constructing a tract of new homes 
in Contra Costa County. Subsequently, it was sued by some of the owners of those homes, 
alleging various construction defects. In turn, Pulte cross-complained against its subcontractors 
for the relevant construction, alleging, among other things, that the various subcontractors were 
contractually obligated to defend and indemnify it with respect to the claims made by the 
homeowner plaintiffs, but failed to do so. Travelers insured Bill Wilder Construction Company, 
one of those subcontractors, and also Pulte as an additional insured under the policy it issued to 
Bill Wilder. Travelers has agreed to defend Pulte in this action under a reservation of rights. The 
Motion says that thus far, Travelers has incurred approximately $181,000 in defense costs. 

Discussion 

The motion to intervene brought by Travelers is denied.   

Travelers seeks to intervene as a matter of right in this construction defect action.  

Travelers’ motion, at its core, is a single argument: Because it has paid roughly $181,000 (and 

counting) to defend Pulte in this action, Travelers is a partially-subrogated insurer, and partially-

subrogated insurers have a right to intervene in the underlying action brought against their 

insured.   

The Motion is opposed by one of the subcontractors, South Valley Plumbing, Inc. 

It is important to distinguish two related but distinct concepts: (1) the insurer’s right of 

subrogation to recover costs of defense that it has paid; and (2) the right of a partially-

subrogated insurer to intervene in an underlying action to recover payments it made for losses 

under the policy. Throughout Travelers’ papers, there is a conflation of the two – an assumption 

that because an insurer can intervene to recover indemnity/liability losses it paid out, it can also 

intervene to recover costs of defense in ongoing underlying actions.   

Thus, Travelers cites cases holding that an insurer may intervene where it has paid its insured 

for losses under the policy – e.g., to repair the property or pay for the injury. But there is no 

genuine dispute that an insurer, having paid for such actual losses, may intervene in an action 

for recovery of those sums based on equitable subrogation principles. See, e.g., Hodge v. 

Kirkpatrick Dev., Inc. (2005) 130 Cal.App.4th 540, 548.)   

Likewise, Travelers cites cases that state the basic proposition that an insurer, stepping into the 

shoes of its insured where that insured is indemnified against such costs, may recover sums 

paid in defense from the indemnifying parties. But that is also not in dispute.  An insurer who 

pays costs of defense may recover those costs in a subsequent subrogation action against the 

tortfeasor, where the policy so permits. See, e.g., Truck Ins. Exchange v. County of Los Angeles 

(2002) 95 Cal.App.4th 13, 27.  

What is missing is the logical link – the case that says costs of defense are “losses” (like 

payment for repairs or for settlement of the litigation) that would justify an insurer’s intervention 

in the underlying action. No case Travelers cites actually gets there. 
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As noted, a partially-subrogated insurer which pays its insured for losses may intervene in 

certain circumstances. See Hodge v. Kirkpatrick Dev., Inc. (2005) 130 Cal.App.4th 540, 548. 

Similarly, where an insurer pays defense costs for an insured who is protected against such 

payments under indemnity contracts, the insurer may recover those defense costs from the 

indemnifying party in a subsequent subrogation action. See Truck Ins. Exchange v. County of 

Los Angeles (2002) 95 Cal.App.4th 13, 27. 

But it does not follow that payment of defense costs, standing alone, is the kind of “loss” that 

would permit an insurer to intervene in an ongoing action. Travelers cites no case – and the 

Court has found none – providing that payment of costs of defense creates such an interest, 

and certain cases suggest the contrary.  See Truck Ins. Exchange (insurer’s separate 

subrogation action for costs of defense brought two months after jury verdict in underlying 

malpractice case). Moreover, equitable subrogation requires the losses to be in a stated sum 

and reasonable, and defense costs are not fixed while the underlying action is ongoing. See 

Patent Scaffolding Co. v. William Simpson Const. Co. (1967) 256 Cal.App.2d 506, 509. 

Were intervention permitted under these circumstances, it would greatly enlarge the issues in 
the case and create significant trial management issues. In construction defect cases general 
contractors, design professionals, and subcontractors often have varying indemnity agreements 
and several different insurance carriers among them. Either issues would have to be bifurcated 
or the jury would hear issues regarding insurance coverage even though, in the usual case, we 
instruct them to disregard such things 

  

 4.  TIME:  8:30   CASE#: MSC15-01823 
CASE NAME: SHAUN CAUSEY VS. PLEASANT HILL 
HEARING ON MOTION TO/FOR CLASS CERTIFICATION FILED BY SHAUN 
CAUSEY, JONATHAN MCWHORTER 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Shaun Causey and Plaintiff Jonathan McWhorter (collectively, 
“Plaintiffs”)’s Motion for Class Certification (the “Motion”). The Motion is opposed by Defendant 
Pleasant Hill Terrace Associates (“Defendant” or “Pleasant Hill”). The parties initially appeared 
before the Court on this Motion on April 20, 2017. That hearing was continued to May 18, 2017 
to permit Plaintiffs to submit a Trial Plan in support of their Motion. Plaintiffs filed a Supplemental 
Brief in Support of their Motion on April 30, 2017; Defendant filed an Opposition with 
Supplemental Declarations on May 9, 2017. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of an order denying plaintiff’s motion for class certification in 
Central District of California case Jang v. Asset Campus Housing, Inc., case no. CV 15-01927. 
Plaintiffs oppose this Request. The Request is granted. Evid. Code §§ 452, 453. 

Legal Standard 

Code of Civil Procedure section 382 authorizes class action suits in California “when the 
question is one of a common or general interest, of many persons, or when the parties are 
numerous, and it is impracticable to bring them all before the court . . . .” Code Civ. Proc. § 382. 
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The proper legal criterion for deciding whether to certify a class under § 382 is whether plaintiff 
has established by a preponderance of the evidence that a class action is superior to alternative 
means for a fair and efficient adjudication of the litigation. Sav-On Drug Stores, Inc. v. Super. Ct. 
(2004) 34 Cal.4th 319, 332. The certification question is essentially a procedural one that does 
not ask whether an action is legally or factually meritorious. Id. at p. 326; Linder v. Thrifty Oil Co. 
(2000) 23 Cal.4th 429, 439-40. 

The party seeking class certification under CCP § 382 has the burden of establishing (1) the 
existence of an ascertainable class, (2) a well-defined community of interest among the class 
members, and (3) that substantial benefit to litigants and the court would result from class 
certification. See, e.g., City of San Jose v. Super. Ct. (1974) 12 Cal.3d 447, 458. The Court 
must “carefully weigh respective benefits and burdens and to allow maintenance of the class 
action only where substantial benefits accrue both to litigants and the courts.” Aguiar v. Cintas 
Corp. No. 2 (2006) 144 Cal.App.4th 121, 133. The Court should evaluate (1) the interest of each 
putative class member in controlling his or her case personally; (2) the potential difficulties in 
managing a class action; (3) the nature and extent of already pending litigation by individual 
class members involving the same controversy; and (4) desirability of consolidating all claims in 
a single action before one court. Id. 

Ascertainable Class 

Whether a class is “ascertainable” within the meaning of Code of Civil Procedure § 382 is 
determined by examining (a) the class definition; (b) the size of the class; and (c) the means 
available for identifying class members. Reyes v. San Diego County Bd. of Supervisors (1987) 
196 Cal.App.3d 1263, 1271.  

The class definition: The class definition should identify a group of unnamed plaintiffs by 
objectively describing a set of common characteristics sufficient to allow a member of that group 
to identify himself or herself as having a right to recover based on that description. Lee v. 
Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 1334. 

In their Supplemental Brief, Plaintiffs have revised their class definition, defined as follows: 

All persons who were tenants of The Terrace Apartments, who moved out 
between October 9, 2011 and the date of the Court’s order granting class 
certification, and who had more than $125.00 of their security deposit withheld on 
account of blinds cleaning, house-cleaning, and/or carpet cleaning as may have 
been denoted in a statement entitled, “Deposit Disposition,” but who were not 
sent a bill, an invoice or a receipt supporting the withholdings made from the 
security deposit for these services. 

Plaintiffs have made progress with their class definition, no longer relying directly on the legal 
conclusion (Defendant’s liability under the statute) as a defining class term. As a consequence, 
this definition would appear to be precise, objective, and ascertainable. 

The size of the class: The numerosity requirement is satisfied where the class members are so 
numerous that it is impracticable to bring them all before the court. CCP § 382. There is no 
predetermined minimum number of class members necessary as a matter of law for the 
maintenance of a class action. See Hebbard v. Colgrove (1972) 28 Cal.App.3d 1017, 1030. 
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Here, Plaintiffs argue that Defendants’ records reveal “at least 156 class members” who did not 
receive the required documentation under § 1950.5 despite having a portion of their security 
deposit withheld. Motion at 3:4-9.  

Identification of class members: Although the class must be ascertainable, its members need 
not be identified to bind them by a class action judgment. See Lazar v. Hertz Corp. (1983) 143 
Cal.App.3d 128, 138 (all persons who rented a car from Hertz in California during a 4-year 
period held an ascertainable class). 

Here, Plaintiffs contend, and Defendant does not dispute, that the class members are 
identifiable from Defendant’s tenant records. Motion at 2-3, Ex. C to Motion. 

Well-Defined Community of Interest  

Despite their progress with respect to ascertainability, Plaintiffs have not resolved their issues 
with respect to community of interest. The community of interest requirement embodies three 
factors: (1) predominant common questions of law or fact; (2) class representatives with claims 
or defenses typical of the class; and (3) class representatives who can adequately represent the 
class. Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 470.  

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; and the 
issues which may be jointly tried, when compared with those requiring separate adjudication, 
must be sufficiently numerous and substantial to make the class action advantageous to the 
judicial process and the litigants. Washington Mut. Bank, FA v. Super. Ct. (2001) 24 Cal.4th 
906, 913-14. 

To determine the predominance question, the Court must consider whether “the theory of 
recovery advanced by the plaintiff is likely to prove amenable to class treatment.” Jaimez v. 
DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298. The Court must “examine the plaintiff’s 
theory of recovery” and “assess the nature of the legal and factual disputes likely to be 
presented.” Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 1025. “The 
affirmative defenses of the defendant must also be considered, because a defendant may 
defeat class certification by showing that an affirmative defense would raise issues specific to 
each potential class member and that the issues presented by that defense predominate over 
common issues.” Knapp v. AT&T Wireless Services, Inc. (2011) 195 Cal.App.4th 932, 941 
(quoting Walsh v. IKON Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450 (“IKON”)) 
(internal quotation marks omitted). 

Here, it appears to be Plaintiffs’ theory that Pleasant Hill failed to furnish the documentation 
required by Civil Code § 1950.5. FAC at ¶ 9. Plaintiffs also argue that it was Defendant had a 
“pattern or practice” of violating § 1950.5(g). Motion at 8:16-17. Plaintiffs allege that they were 
not furnished with documents showing charges incurred and deducted by Defendants pursuant 
to § 1950.5(g). FAC at ¶ 22. Subsection (g) requires that no later than 21 calendar days after 
the tenant has vacated, the landlord must furnish an itemized statement “indicating the basis for, 
and the amount of, any security received and the disposition of the security, and shall return any 
remaining portion of the security to the tenant.” Civil Code § 1950.5(g). Subsection (g)(2) 
requires that along with the itemized statement, the landlord shall also include “copies of 
documents showing charges incurred and deducted by the landlord to repair or clean the 
premises.” Civil Code § 1950.5(g)(2). Further subsections indicate the type and manner of 
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invoice required, depending on whether an employee of the landlord did the work, a non-
employee did the work, or whether the deduction was for materials. Civil Code 
§ 1950.5(g)(2)(A)-(C). There are no statutory damages for a landlord that violates the security 
deposit statute in good faith. Civ. Code § 1950.5(l) (providing for statutory damages only in the 
event of bad faith); see also 250 LLC v. PhotoPoint Corp. (2005) 131 Cal.App.4th 703, 727 
(“250 LLC”). 

Plaintiffs seek to certify a class of former tenants of Pleasant Hill who “who had more than 
$125.00 of their security deposit withheld on account of blinds cleaning, house-cleaning, and/or 
carpet cleaning” and “were not sent a bill, an invoice or a receipt supporting the withholdings 
made from the security deposit for these services.” As an initial matter, whether a receipt is 
required at all under the statute depends on the employment status of the person who 
performed the work. 

The parties dispute whether John Hodges, who performed all blinds cleaning and housekeeping 
services at the Terrace Apartments, was an agent or a non-employee of Defendant. Plaintiffs 
argue that Hodges was not an employee and as a consequence Defendant was “required to 
send out a bill, an invoice, or a receipt to the tenant in addition to the Deposit Disposition.” Supp. 
Brief at 4:23-5:1. Defendant argues that John and Kay Hodges were agents of the Defendant, 
not third party service providers, and as a consequence additional documentation was not 
required. Opp. to Supp. Brief at 3:19-20. John and Kay Hodges’ employment status, however, is 
capable of resolution on a class wide basis. Whether the Hodges were agents of the defendants 
or non-employee service providers is a question that is common to all class members and could 
be resolved at trial. 

But, even assuming arguendo that the Hodges were third party vendors such that a bill, invoice 
or receipt should have been provided to the tenant within 21 days after vacating, the statute 
enumerates exceptions to this requirement where the work cannot be reasonably completed 
within 21 days and/or also when the owner/landlord has not received a bill, invoice or receipt 
from a third party provider. Civ. Code § 1950.5(g)(3). These exceptions to the 21 day 
requirement do not appear to be susceptible to aggregate litigation: it would require individual 
examination of each tenant file to determine whether work could be reasonably have been 
completed within 21 days and/or whether the Defendant had received a bill that could have 
been forwarded to the tenant.  

Plaintiffs argue that no such receipts were ever provided at least to blinds cleaning, relying on 
Defendants admission that it did not provide supporting documentation to former tenants for 
blind cleaning services performed by John Hodges. Declaration of Jon Webster in Support of 
Motion for Class Certification, Ex. E. This admission does not resolve, however, whether 
Defendant ever received supporting documentation from John Hodges for blind cleaning 
services. If Defendant never received such documentation from Mr. Hodges, then failing to 
forward it to former tenants would not be a violation of the security deposit statute.  

Plaintiffs proposed class is also plagued by individual issues with respect to deductions for 
carpet cleaning. Plaintiffs’ voluminous Exhibit C does, for example, contain invoices for carpet 
cleaning. See, e.g., Ex. C at TERRACE0004. In their moving papers, Plaintiffs argue that 
“[Defendant] has produced no evidence that the estimates or invoices for carpet cleaning that it 
produced … were actually sent to Plaintiffs or, indeed, any putative class members.” Motion at 
4:17-19. Plaintiffs misapprehend their burden; under Sav-On, Plaintiffs must establish by a 
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preponderance of the evidence that a class action is superior to alternative means for a fair and 
efficient adjudication of the litigation. Sav-On Drug Stores, Inc., 34 Cal.4th at 332. Plaintiffs have 
not presented any evidence that it was Defendant’s practice to not mail receipts for carpet 
cleaning. As a consequence, for each tenant file that contains a receipt for carpet cleaning, the 
Court would have to determine when Defendant received it and if Defendant ever mailed the 
receipt to the former tenant pursuant to Civil Code § 1950.5(g)(3). 

Finally, Defendant argues that its right to offset also means common questions do not 
predominate. A landlord that violates the security deposit statute in good faith may offset against 
its damages only those amounts which it properly could have claimed of the security deposit in 
the first place. 250 LLC 131 Cal.App.4th at 727 (citing Granberry v. Islay Investments (1995) 9 
Cal.4th 738, 745). Offset is an affirmative defense. Code Civ. Proc. § 431.70. Affirmative 
defenses of the defendant may be considered in determining the predominance question. IKON, 
148 Cal.App.4th at 1450. 

In Granberry, former tenants of residential rental units brought a class action against their 
former landlords for refunds of security deposits they alleged were improperly retained by 
defendants. The Granberry court held that a landlord sued for excess rent by a class of former 
tenants was entitled to set off amounts the tenants owed for unpaid rent, repairs, and cleaning. 
9 Cal.4th at 743. The tenants objected that “to allow setoff would be inappropriate in class 
actions … because of numerous practical difficulties,” such as the need for setoff amounts to be 
litigated individually in thousands of cases. Id. at 749. In rejecting the plaintiffs’ argument that 
these difficulties should bar the landlord from raising the setoff defense, The Granberry court 
stressed that “it is inappropriate to deprive defendants of their substantive rights merely because 
those rights are inconvenient in light of the litigation posture plaintiffs have chosen.” Id. 

It is not clear what this case adds to the certification discussion, as Granberry did not decide the 
issue of whether the right to set off would preclude certification entirely. However, because the 
Court finds that individual issues predominate, it need not reach whether Defendant’s right to set 
off, standing alone, would preclude certification.  

Plaintiffs argue in their Supplemental brief that the “wholesale failure by [Defendant] to monitor 
the handling of security deposits in compliance with the provisions of Section 1950.5 and the 
self-serving actions of [Defendant’s] agents constitutes both negligence and the requisite bad 
faith proscribed by subdivision (l) of Section 1950.5.” Plaintiffs offer no case law which would 
support this definition of bad faith and the Court is not aware of any. Furthermore, Plaintiffs have 
failed to adduce evidence of a pattern and practice on the part of the Hodges that would support 
a conclusion that the Defendant regularly violated the security deposit statute in bad faith. 

Manageability/Superiority: Plaintiffs’ Supplemental Brief does not substantially address the 
questions the Court posed in its tentative ruling at the prior hearing, that is: What, for example, 
would be gained by litigating the cases of the two named plaintiffs? How would that resolve (or 
substantially resolve) the claims of the remaining class members (assuming we could ascertain 
who those members are)? Plaintiffs have not come forward with a trial plan that addresses 
these questions. Without an answer to these questions, and many others like them, plaintiffs 
cannot establish that a class action is a superior way of proceeding.   

Plaintiffs argue on Reply that “because [they] brought this action under the UCL, Defendant’s 
defenses cannot serve as the basis for denying class certification.” Reply at 2:10-11. The Court 
merely notes that Plaintiffs’ 17200 claim is based on the underlying statutory violation of Civil 
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Code § 1950.5. See FAC at ¶ 27. They seek to certify a class of former tenants who, among 
other qualifications, “were not furnished with the required documents pursuant to California Civil 
Code section 1950.5(g)(2).” Notice of Motion at 1-2. The individual issues with respect to their 
proposed class persist under a 17200 theory of recovery as well. Litigation of those issues on an 
aggregate basis would be equally problematic. 

The Court finds that individual questions predominate the revised class definition, there is no 
clear path for managing this as aggregate litigation, and Plaintiffs have not shown that any 
substantial benefit would result from class certification. The motion is denied. 

  

 5.  TIME:  8:30   CASE#: MSC15-01823 
CASE NAME: SHAUN CAUSEY VS. PLEASANT HILL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear. 

  

 6.  TIME:  8:30   CASE#: MSC16-00048 
CASE NAME: BODNAR VS. SYLVIA'S MICROWAVES 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL FILED BY DANIEL 
BODNAR 
* TENTATIVE RULING: * 
 
 The parties shall appear.  Among the questions the Court has are the following. 
 

1. Why do unclaimed funds revert to the Controller’s Unclaimed Property Division rather 
than the Department of Industrial Relations’ Unclaimed Wages Fund? 
  

2. Has notice been given to the Labor and Workforce Development Agency? 
 

3. In the notice ¶6.a.(2) should say “a service payment…not to exceed…”  Similarly ¶6.e. 
should reflect the fact it is not yet approved. 
 

4. Why is there a limitation to 48 or 49 class members (44 + 10%)? 
 

Please note, the Court will not give tentative approval to payment of specific amounts (i) to the 
named plaintiffs or (ii) as attorney fees, or (iii) actual costs. The amount of these payments will 
be considered at the final approval hearing  
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 7.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY RECLAMATION DISTRICT 756, RECLAMATION 
* TENTATIVE RULING: * 
 
See Line 10. 

  

 8.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY METROPOLITAN WATER DISTRICT OF SOUTHERN 
* TENTATIVE RULING: * 
 
See Line 10. 

  

 9.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY SEMITROPIC WATER STORAGE DISTRICT 
* TENTATIVE RULING: * 
 
See Line 10. 

  

10.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY DELTA WETLANDS PROPERTIES 
* TENTATIVE RULING: * 
 
In the Order sustaining defendants’ demurrers to the Second Amended Complaint, the Court 
wrote: 

“If cancelation of those water right applications is sufficient to terminate the PDSA 
and PDSA2, then [Defendants’] position is correct, the agreements terminated 
and there was no remaining obligation to enforce.”  

 “…[s]o, if Plaintiffs are able to allege facts that show the agreements were not 
terminated by the cancelation of the water rights applications, but that a later act 
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controlled, then a demurrer will not lie.”   

(See Order Sustaining Demurrers, filed January 10, 2017, Exhibit A.) 

In response to the Court’s ruling, plaintiffs Central Delta Water Agency (“CDWA”) and San 
Joaquin County (“SJC”) (collectively, “Plaintiffs”) filed their third amended complaint (“3AC”), to 
which defendants have again, demurred.  

The issue of whether the PDSA and PDSA2 terminated by their own terms after the water rights 
applications were canceled was at the heart of the previous round of demurrers, and is the  
crucial issue here, as well. The Court addresses that issue first. 

Allegations of Third Amended Complaint 

In the 3AC, Plaintiffs have alleged that the relevant “project…was in progress before the 
settlements were reached and was continued thereafter.” (3AC ¶ 18.) Plaintiffs further allege 
that “project water diversion and storage activities were permitted pursuant to various existing 
and proposed Delta Wetlands appropriative water rights.” (3AC ¶ 19.) Plaintiffs allege that those 
appropriative rights are encompassed by a number of applications, permits, and licenses, all 
identified in paragraph 19 of the 3AC. Plaintiffs allege that the existing water rights permits were 
integrated into the relevant project and have not been abandoned or terminated. (3AC ¶ 20.)  

Defendants Delta Wetlands Properties (“DWP”) and Semitropic Water Storage District 
(“Semitropic”) allegedly undertook activities in furtherance of the Project; these activities were 
allegedly done under the existing Project water rights. Specifically, DWP and Semitropic 
allegedly created “borrow pits” related to Project levee work, and other things “in furtherance of 
Project related water transfer efforts.” (3AC ¶ 21.) Plaintiffs concede that DWP canceled water 
right applications 29062, 30268, 29066, and 30270, but allege that these cancelations did not 
terminate either the PDSA or PDSA2. (3AC ¶ 25.) Plaintiffs allege that Permit Nos. 1416 and 
1418 “authorize Project related water diversion for the Reservoir Islands” and that these permits 
are “in effect today, having never been abandoned or terminated.” (3AC ¶ 26.) 

In sum, then, it appears that Plaintiffs allege that the PDSA and PDSA2 did not terminate 
because of (a) Permit Nos. 1416 and 1418 and (b) the “levee work,” creation of “borrow pits and 
other activities in furtherance of Project related water transfer efforts.” 

Termination of PDSA and PDSA2 

The Protest Dismissal and Settlement Agreement (“PDSA”) was entered into by CDWA, DWP, 
Semitropic, and each defendant Reclamation District on June 30, 2013. (3AC ¶ 12.) The PDSA 
contained a termination clause, which is found in section 12.18, on page 32 of the PDSA. It 
says:  

This Agreement shall terminate upon the later of the following: the termination or 
abandonment of all water right permits for Project water diversion and storage on 
the Reservoir Islands; the restoration of all reservoir lands to farmland or habitat 
as per the Reclamation Plan; resolution of all remaining claims against the 
CDWA Security Fund; and return of any remaining cash deposit to Delta 
Wetlands in accordance with paragraph 8.8 of this Agreement. 

For purposes of ruling on these matters, the PDSA2 terminates under essentially the same 
conditions. (PDSA2, § 12.12, p. 17.) In addition, the PDSA2 does not differ from the PDSA in 
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any manner that is material to these proceedings.  

The Court assumes the truth of the factual allegations in paragraph 26 of the 3AC, e.g., that 
Permit Nos. 1416 and 1418 remain in effect and have not been terminated or abandoned. 
However, the Court considers that the allegation that these permits “authorize Project related 
water diversion” is a legal conclusion. The Court is not required to accept the truth of that portion 
of paragraph 26’s allegations. E.g., Blank v. Kirwan (1985) 39 Cal.3d 311, 318 (court need not 
accept as true “contentions, deductions or conclusions of fact or law”). 

Second, the Court assumes the truth of the factual allegations in paragraph 21 of the 3AC, e.g., 
that “borrow pits” were created by Semitropic and DWP. However, that these borrow pits compel 
the conclusion that the PDSA and/or PDSA2 did not terminate rests on a legal conclusion 
concerning the interpretation of the PDSA and PDSA2. It is for the Court to independently 
determine if the creation of, e.g., “borrow pits” provides a reason to conclude that the PDSA and 
PDSA2 have not terminated.  

Permit Nos. 1416 and 1418/ License No. 1521 and 1572 

Because the PDSA terminated upon “the termination or abandonment of all water right permits 
for Project water diversion and storage on the Reservoir Islands,” (PDSA, § 12.18, p. 32, 
emphasis added), the Court considers here only water right permits that relate to the Reservoir 
Islands, i.e., what plaintiffs refer to as Permit Nos. 1416 and 1418 but which are, actually, 
License numbers 1521 and 1572. See Cal. Water Code § 1610. The Termination Section of the 
PDSA requires “termination or abandonment of all water right permits…”  However, these 
“permits” ripened into “licenses” long ago.   

The PDSA defines the “Project” as “water storage reservoirs for diversion and storage of water 
on and discharge of water from Bacon Island and Webb Tract (the ‘Reservoir Islands’) and 
seasonal diversion and use of water on Bouldin Island and Holland Tract (the ‘Habitat Islands’) 
for farming and wildlife habitat.” (PDSA, Recital A, p. 2.) The “protests” that the PDSA settled 
and dismissed were those concerning four specific appropriative water rights permits. Reading 
Recitals J and K together, it is clear that those four permits were nos. 29062 and 30268 (related 
to Webb Tract) and nos. 29066 and 30270 (related to Bacon Island). (PDSA, Recitals J-K, p. 3.) 
Recital L describes CDWA’s concerns, all of which relate to potential results from the Project. 
The PDSA does not say that CDWA was concerned with any activity related to License No. 
1521 or 1572; understandable, since activity under those licenses predated the Project by more 
than sixty years. 

License No. 1521 is Exhibit 2 to DWP’s Request for Judicial Notice. It says that 60.16 cubic feet 
of water per second will be diverted from the shore line on Bacon Island to benefit approximately 
5625 acres on Bacon Island. (DWP RFJN, Ex. 2.) Given that it predates the Project relevant to 
this litigation by more than sixty years, it understandably does not mention the Project. It does 
not include any water storage, and does not create or mention any storage reservoirs, which 
further confirms that it is not related to the Project at issue here. (Compare Recital A definition of 
“Project” [“water storage reservoirs for diversion and storage of water on and discharge of water 
from Bacon Island and Webb Tract…”] with License No. 1521 [right to divert 60.16 cubic feet of 
water per second from points along the shore line of Bacon Island to benefit 5624.65 acres on 
Bacon Island subject to further regulation in case of water shortages in the San Joaquin River 
during “irrigation season.”].) The fact that License No. 1521 is subject to further regulation in 
case of water shortages during irrigation season further bolsters the conclusion that License No. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   05/18/17 

 
 

- 12 - 

1521 related to irrigation, not water storage or the creation of any reservoir. Finally, the material 
submitted by Plaintiffs as part of their RFJN says that the current and future use of License No. 
1521 is irrigation. 

License No. 1572 is Exhibit 8 to DWP’s RFJN. It is very similar to License No. 1521. It 
authorizes the diversion of 63.94 cubic feet of water per second from various points along the 
Webb Tract shoreline to be beneficially used on Webb Tract. Like no. 1521, it contains no 
mention of the Project. Like no. 1521, it contains no mention of any water storage or any storage 
reservoirs. And like no. 1521, it is subject to further regulation in the event of water shortages 
during irrigation season, further bolstering the conclusion that License No. 1572 related to 
irrigation, not water storage or the creation of any reservoir. And, like no. 1521, the material 
submitted by Plaintiffs as part of their RFJN says that the current and future use of License No. 
1572 is irrigation. 

Further, Recital L, which identifies CDWA’s concerns related to the Project, does not mention 
irrigation. Indeed, Recital L shows that CDWA desired economically productive farming on the 
Reservoir Islands to continue. These permits appear consistent with that end. They do not 
appear consistent with jeopardizing those activities; and certainly the PDSA makes clear that 
CDWA was concerned that the Project would jeopardize farming on the Reservoir Islands. 

The material Plaintiffs submitted with their Request for Judicial Notice merely identifies both 
“existing water rights for Reservoir Islands” and “Proposed Delta Wetlands Water Rights for 
Reservoir Islands.” That License No. 1521 or 1572 are existing water rights is not in dispute. 
Plaintiffs’ RFJN material does not demonstrate that either License No. 1521 or 1572 is a “water 
right permit[] for Project water diversion and storage on the Reservoir Islands.” Indeed, both the 
current and future use of those licenses is identified solely as “irrigation.” By contrast, each of 
the four applications identified in Recitals J-K of the PDSA is identified as having multiple 
proposed future uses: “irrigation, domestic, municipal and industrial, fish and wildlife 
preservation and enhancement, and water quality.” 

The Court accepts as true the alleged fact that License No. 1521 and 1572 remain in effect. 
However, upon examining License No. 1521 and 1572, as well as the language of the PDSA, 
the Court concludes that their remaining in effect provides no reason to find that the PDSA did 
not terminate upon the cancelation of the four applications identified in Recitals J-K of the 
PDSA. 

Borrow Pits 

It is true that one possible event that could trigger the termination of the PDSA is “the restoration 
of all reservoir lands to farmland or habitat as per the Reclamation Plan.” (PDSA, § 12.18, p. 
32.) 

However, section 4.1 of the PDSA says that the “Final Reclamation Plan shall be prepared after 
construction plans and specifications for the Project levee sections and diversion facilities are 
complete.” (PDSA, § 4.1, p. 13.) There is no allegation that construction plans or specifications 
for Project levee sections or diversion facilities ever were completed. Thus, it does not appear 
that the obligation to complete a Final Reclamation Plan ever was triggered. It follows that no 
restoration of reservoir lands based on such a Reclamation Plan could occur.  

There is no allegation that the creation of “borrow pits” on Bouldin Island implicates any water 
right permits for Project water diversion and storage on the Reservoir Islands (Bouldin Island is 
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one of the so-called Habitat Islands), a claim against the CDWA Security Fund, or a cash 
deposit to Delta Wetlands (the other termination provisions in the PDSA).  

The Court cannot conclude that the creation of “borrow pits” on Bouldin Island provides a reason 
to believe the PDSA and PDSA2 did not terminate upon the cancelation of the appropriative 
water rights applications specifically identified in the PDSA.  

Conclusion 

Plaintiffs have not alleged facts which, if true, would compel a conclusion that the relevant 
agreements (PDSA and PDSA2) did not terminate upon the termination of the four specific 
appropriative water rights permit applications called out in Recital J of the PDSA, and which 
CDWA was protesting, as stated in Recital K. 

A careful review of the PDSA reveals that Plaintiffs had concerns about a specific proposed 
project: the development of water storage reservoirs. Those reservoirs were to be used for 
storage and discharge of water on Bacon Island and Webb Tract and seasonal diversion and 
use of water on Bouldin Island and Holland Tract. 

The PDSA also reveals that Plaintiffs had concerns about that specific project and sought to 
stop it from moving forward. Among other things, Plaintiffs challenged four specific appropriative 
water rights applications that were critical to the specific project’s progressing in a meaningful 
way. The PDSA identifies these specific applications in Recitals J and K. 

Plaintiffs agreed to the PDSA as a way to give legal effect to their concerns. The PDSA imposed 
a number of requirements on the project, were it ever to move forward. But if the project did not 
move forward, those requirements no longer would make sense, and so the PDSA provided that 
if the water rights applications were terminated or abandoned, then the PDSA itself would 
terminate. 

There is no dispute that the four water rights applications named in Recitals J and K to the 
PDSA were terminated. Given multiple opportunities to allege other facts that would show that 
the PDSA and/or PDSA2 did not terminate, Plaintiffs have been unable to do so. The Court 
concludes that the PDSA and PDSA2 terminated when the four water rights applications were 
abandoned in July 2016. Neither the PDSA nor the PDSA2 provides Plaintiffs a basis to obtain 
the relief they request in this case. If Defendants later engage in some wrongful conduct that 
injures Plaintiffs, perhaps relief will be available for that conduct. But that is not this case. This 
case concerned allegations that the PDSA and PDSA2 were breached and interfered with. The 
factual allegations of the 3AC and the judicially noticeable material before the Court 
demonstrate that those agreements have terminated. 

Plaintiffs have not identified any additional facts that could be alleged that would require the 
Court to conclude, for purposes of demurrer, that the PDSA and PDSA2 have not terminated. 

Because the Court finds that the PDSA and PDSA2 terminated, and rules on that basis, the 
Court need not – and therefore does not – reach the alternative grounds on which the demurrers 
are based (MWD’s immunity argument and Semitropic’s no controversy argument). The 
demurrers of all the defendants are sustained without leave to amend. See Code of Civil 
Procedure § 430.41(e)(1) (presumptive limit of three opportunities to amend). 

This ruling renders MWD’s motion to strike moot, and so it is denied on that basis. 
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Evidentiary Matters 

Plaintiffs’ Request for Judicial Notice is granted. 

The Court grants judicial notice of Exhibits 2 and 8 to DWP’s Request for Judicial Notice. The 
existence of Permit Nos. 1416 and 1418/License Nos.1521 and 1572, as well as the contents of 
those permits/licenses, are facts not reasonably subject to dispute. The issuance of the 
permits/licenses is an act of a governmental body of the State of California. Finally, it does not 
appear that Plaintiffs oppose judicial notice of these particular exhibits. Evid. Code § 452(c), (h). 

The Court declines to take judicial notice of the remainder of the material submitted by the 
Defendants. It was not relevant to the Court’s disposition of the demurrers. See Aquila v. Super. 
Ct. (2007) 148 Cal.App.4th 556, 569, 575 (judicial notice is confined to matters relevant to the 
issue at hand). 

With reference to the material Plaintiffs objected to, the Court concluded that the four water 
rights applications identified in Recitals J-K of the PDSA were abandoned or terminated by 
accepting as true the allegations contained in paragraph 25 of the 3AC, not by referring to any 
outside material. 

  

11.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON MOTION TO/FOR STRIKE CERTAIN REQUESTS IN PRAYER OF 
3RD AMND CMPL FILED BY METROPOLITAN WATER DISTRICT OF SOUTHERN 
* TENTATIVE RULING: * 
 
See Line 10. 

  

12.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
If the tentative ruling set forth in Line 10 is not contested, then the case management 
conference is moot and is dropped from calendar. If the tentative ruling set forth in Line 10 is 
contested, then counsel shall appear personally prepared to conduct a case management 
conference if necessary. 
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13.  TIME:  8:30   CASE#: MSL15-03257 
CASE NAME: CAPITAL ONE VS MODESTE 
HEARING ON OSC RE: FAILURE TO FILE JUDGMENT FROM STIPULATION 
* TENTATIVE RULING: * 
 
The order to show cause is discharged. 

  

14.  TIME:  8:30   CASE#: MSL15-03467 
CASE NAME: COMENITY BANK VS. GONZALEZ 
HEARING ON OSC RE: FAILURE TO FILE DEFAULT JUDGMENT PACKET 
* TENTATIVE RULING: * 
 
There is no response to the order to show cause.  Accordingly, the complaint is dismissed 
without prejudice. 

  

15.  TIME:  8:30   CASE#: MSL16-00487 
CASE NAME: WELLS FARGO BANK, N.A. VS COLO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
There is no opposition and the motion appears meritorious; it is, therefore, granted. 

  

16.  TIME:  8:30   CASE#: MSL16-02342 
CASE NAME: CAPITAL ONE VS CONGE 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
There is no opposition and the motion appears meritorious; it is, therefore, granted. 

 


